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and patented in a foreign country, may show actual date of his application in 
such country to prove the actual date of the invention, so as to avoid an 
alleged use in this country by an infringer before the date of the foreign 
patent. 

This decision is in conformity with that of Judge Townsend in Hanifen 
v. Price, 96 Fed. 435, and that of Judge Dallas in Hanifen v. Godskalk, 78 
Fed. 811. In Hantfen v. Price, this point was considered as new and the 
present case is the first affirmation we have seen of the principles in that case. 
See 9 Yale Law Journal ioi. 

Sales — Contract — Insurance — Option to Resell — Title. — Stowell et 
al. v. Clark et al., 62 N. Y. Sup. 155. — Action on a policy of insurance, condi- 
tioned to be void if the interest of the insured in the property was other than 
sole and unconditional. Plaintiffs had purchased the machinery covered by 
such policy, with an option after a certain time to return it, and receive back 
the money paid or to pay the balance and keep it. Held, that plaintiffs were 
entitled to collect the insurance on the property destroyed, as under the con- 
tract they took an absolute title. 

A purchase with right of return passes title and risk immediately to the 
vendee, and leaves the vendor obliged to rebuy at the vendee's option; this is 
the prevailing American rule. Martin v. Adams, 104 Mass. 262; Mc Kinney 
v. Bradlee, 117 Mass. 321. But some cases hold that such a conditional sale 
is only a bailment till the time limit has expired. This is the English rule 
and conflicts with American rule generally. Elphick v. Barnes, 5 C. P. D. 
321; Carter v. Wallace, 35 Hunn (N. Y.) 189. 

Sale of Horse — Warranty — Breach — Damages — Bruce v. Fiss, Doerr 
& Carroll Horse Co., 62 N. Y. Supp. 96. — A horse was bought under a false 
warranty that he was a good carriage horse. Held, that the purchaser can 
recover damages for an injury caused by an attempt to use it for that particu- 
lar purpose. Randall v. New son, 2 Q. B. Div. 102; Jones v. George, 61 
Tex. 345- 

Contrary to this well established rule, Schurmeier v. English, 46 Minn. 
306, held that the purchaser of a warranted wagon could not recover for dam- 
ages done to a horse drawing it. 

Set-off — Claims Purchased by Defendant after Suit Brought — Wells 
v. Overby, 54 S. W. 955 (Ky.). — Held, that claims against plaintiff purchased 
after suit brought are a proper subject of set-off. 

This decision is contrary to the great weight of authority, the general 
rule being that a claim is not a proper subject of set-off unless it existed in 
favor of the defendant at the time action is brought. 22 Am. Eng. Enc. oj 
Law 274. 

Shipping — Damages to Cargo — Seaworthiness — Farr & Bailey Mfg. 
Co. v. International Nav. Co., 98 Fed. 636. — A ship started on a voyage 
with one porthole insecurely fastened, which became open so that water entered 
and damaged cargo. Held, she was unseaworthy, because not in a fit condi- 
tion. Gray, J., dissents. 

This case was distinguished from The Silvia, 171 U. S. 462, where the iron 
ports being left open purposely to admit light, the glass ports were broken 
and damage done by water entering. Damage was here held to be due to 
fault in management, from which the owners of a ship are exempt, by the 
Harter Act, exempting the owners from any damage resulting from any fault 
or error in the navigation or in the management of the vessel. 

This seems a very close distinction and one not entirely warranted by the 
authorities. We are inclined to follow the view of Judge Gray, who, in his 
dissenting opinion, cites the case of Hedley v. Steamship Co. 1894, App. Cases 
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222, and upholds the case of The Silvia. It would certainly seem to be stretch- 
ing the meaning of unseaworthiness to say that a vessel is unseaworthy 
because of a porthole insecurely fastened. 

Street Railway — Contributory Negligence — Apportionment of Fault 
— Anderson v. Metropolitan Co., 61 N. Y., Sup. 899. — Plaintiff, while riding 
on a wagon that was approaching at right angles a street railway, saw a car 
approaching about thirty feet distant. The driver did not stop or alter his 
course and the wagon was struck by the car. Held, plaintiff could not recover 
damages, as he was not free from fault. 

The present case is distinguishable from the rule laid down in Gilbert 
v. Erie R. Co., 97 Fed. 747, 9 Yale Law Journal 234, that where plaintiff 
and defendant are concurrently negligent the defendant is liable if the exercise 
of reasonable care on his part would have avoided plaintiff's injury. To have 
this rule, which seems to be well established in the united States courts, apply, 
gross negligence on the part of defendant is contemplated and only slight 
negligence on the part of the plaintiff, a state of facts which does not exist in 
the present case. Here the negligence seems to be not only concurrent, but of 
equal degree. 

Street Railways — Peculiar Operation — Negligence per se — Citizens' 
St. Ry. Co. v. Hoffbaubr, 56 A. E. 54 (Ind.). — Defendant operated an open 
electric car, entered from one side by a foot-board running the length of 
the car. The car at a certain point was run on the left instead of on the right 
hand double track, with the foot-board but a few inches from the trolley poles. 
At dusk a passenger, ignorant of the peculiar manner of operation, was 
injured by stepping on the foot-board and being hit by a trolley pole. Held, 
the facts are sufficient to justify a finding of negligence, but not to constitute 
a case of negligence per se. 

The general tendency of modern decisions is to limit the province of the 
jury by the extension of the per se doctrine in cases where negligence is clear. 
Beach Contri Neg. 3rd Ed., § 453. The ruling in the present case is con- 
trary to this tendency, as many much more doubtful cases have been held 
within the per se rule. French v. R. R. Co., 116 Mass. 537; Daniels v. 
Liebig Co., 42 Atl. 447. Riding on a foot-board is held not negligence on 
part of plaintiff in Brainardv. R. R. Co., 61 N. Y. Sup. 74, 9 Yale Law Jour- 
nal 182. 

Survival Acts — Instantaneous Death — Amount of Damages — Broughel 
v. Southern New England Telephone Company, 45 Atl. Rep. 435 (Conn.). 
— Under a statute providing that a decedent's cause of action, even in case of 
instantaneous death, shall survive to his administrator; the damages to be 
awarded are not confined to nominal damages, even though as a matter of fact, 
" death was instantaneous and the decedent suffered no pain or sensation, and 
never regained consciousness. See Comment. 

Treaties — Enabling Statutes — Rights of Aliens — Blythe v. Hinckley, 
59 Pac. Rep. 787 (Cal.).— This presented the novel question, whether a statute 
giving non-resident aliens the right to hold land was unconstitutional as a 
usurpation of the treaty-making power, when the treaty was silent upon this 
point. Held, in absence of a contrary treaty stipulation, statute was valid, 
Hanreck v. Patrick, 119 U. S. 156; and in case of conflict was not void, but 
merely suspended during the operation of the treaty. Geofry v. Riggs, 133 
U. S. 258. 

Verdict — New Trial — Malpractice — Evidence — Photographs — Excep- 
tions — Jameson v. Weld, 45 Atlan. 299 (Me.). — Action on the case against the 
defendant, a physician and surgeon, for malpractice in treating the plaintiff 



